P Ch L ra a..'meo_;__;; ‘ ol
o e 3L
‘523:32)‘£85 _Constanve Saul Park Co, Recorder

‘i'ti\)ﬂ Ko, '__-‘_._4,,, © e e ————

! _..J' ubE i 8‘—")

::Lmrhg,}?jz‘_'f_o "N-.L__n. FILED bfg;rg c;{:un‘r‘ ;
| beM"'Mc‘.'!MvCanst'xm:e WSEALEIC’V ‘vb ’; {
| Haa 05 8 s ¥ 807, ;
IN THE DISTRICT COURT Iy AM)hicr)\R‘ o Lo...ﬁ-.LL L, b - b
WATER LDIVISION KO, 1 CLERK
STATL CF COLORADO {
Casc No. W-8480-77 E

IN THE MATTER OF THE APPLICATION
FOR WATER RIGHTS FOR FAIRPLAY-
FOUR MILE CREZK, LTD., a Colorado
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AUGMENTATION

TRIBUTARY IRVOLVED:
SACRAMENTO CREEK

IN PARK COUNTY

This matter came on for hearing on the 25th _ day of

March y 1980, on thc_second amended application for

changé of water rights and appraval of plan for augmentation
filed by the Applicant, and the Referce, having examincd the
files and records herefn, and haue ng heard the evidence present-
ed, hecreby finds:
JURISDICTION AND PARTIES

1. The original application heretn was filed on January
31, 1977 by Applicant, represented by Jerry R. Dunn. Timely and
adcquytﬁ rotice of this provecdivg has boon given in the manner
required by law, and the Referce and hator Judge :il(inw in this
éourt have ;Ur'<ux.\10n over the subject matter cf these proceed-
,:;3 ings and over all partics affectryd htreby, vhether they have
appearcd or rot. Stalements of Opposition were timely filed by
Kckance Corporation, represented by David 1, Harrison of Moses,

Wittemeyer and Harrf<in, P.Co; The State of Colorado, by a.d

through The Colorado Water Censervation Roard, represented by
David w. Robbins, First Acsictant Attorney Ceneraly The City

and County of Denver, by and threveh e Jhard of Water Commls- e

sfoncrs, represented by Michyet 1., Walkers sl The Central Color-

ado Wator Conscrvarncy Ristricr, represeated by Alytn .. Stelin-

i mark. A tupplerental appifcation wae £,104 on June 349, 1977 and
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Sriselv and adequate o tice Lhuruef hxs hILH glvon In thc manncr

poegeies st by oy S, L »nt; nf ﬁp“oslth

~\Lrv t(ﬂoly fllﬂd bv

The Slate of Colvrade, hv nnd Lhrourh thc Colnrado k3CCr ’onsorv-
aticn Roard, represented by David W, Robblins; and The City of
>; Aursra, represented by Leland M, Lnultcr. City Attorney,

' 2. A pretrial conferenée was held before Keferce Thomas

J.o o Arenoon March V7, 1978, The matter was sof for term day in
Septu=her, 1978, to be sct for a sccond pretrial, An order was
catered by Referce Aren on June 12, 13878 pn<tpon(ng furthcr pro-

cco”xn =S Hcrc{n until furthcr noti:c, xhich ordLv was wltndxaun

vby nlutl of uﬂlo Dﬁnald A Carpentcr on ?cptcmbar 10 19?8

An Ordcr was entcrcd by Rcfcrec Aron on Auruet 29 19/8 auLhoriz-

in; Lho uxthdranvl of Jorrv R. Dunn and the :ubstxtution there-

for of Joseph A. Cepe of Musick, Williamson, Schwartz, Leaven~

worth & Cepe, P. C., as attorney for App1{c1nt.

3. A sccord amended application was filed on April 30,
1979 and timely and adcquate notice thereof has been given {n
the manner requircd by law. Statements of Oppositién were timely
filed by the City and County.of Denver, by and through {ts Board
of Water Cemmissicners, represented. by Wavone D. Williams, Michael
L. Walker., Annc R. #ceGer and Henry €. Tiegen; the City of
Thernton, represented by Kenneth L., Broadhurst; and by John
Pratt, represented by Brian N. Geddes<. No other Statements of
Oppn;i:iuu have been filed and the statutory period for filing
Statzents of Opposition has expired.

L. The fhjectors, cecept John Pratt, are the owners and

users of surflace unlcr rights {n Water Divislon Ho. !. Each of
thes. Ohjerturs hae reguested that the plan [or augmentation
al chonge of wator riphts reguestod {n the subject appllicatiaon,

s
if aileoaed, te no conditloned as to protect fis reospective water
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tigats. The pirtice to this proceeding have acrced, as evidenced
by the siteitur oo af their re spectiee atterneyh, that the provis-
sions of thiz doeres wre solTleient, §1F 41l wed, to prevent any

bmiry Lo thir s Live water ripnt e,
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5. Applicant ocung J"[raxlnatvlv 1850 acres of 1and in : -
écbticné 5, 5, 6, 7, 8 and 9. Tounsh(p 10 South, Range 77 West, ir
6:5 P.M., Park County, Colorado. Applicant proposes ro subdivide hee
‘”.V; ' and plot these tands for 500 sirgle-family dwellings, 300 multi-
".lg . family dwellings and a small commercial area. This develeprment :
55 Is to be known as Fostail Pines. Only the single family dwellings '

are propnrsed to he coenstructed at the present time and this

decree shall apply oniy to sald slingle family units,

WATER REQUIREMENTS

5. Natcr supply for the single-family residences will
bc from ‘individual on-~ lot well= ang wastéwatcr trearment will

B ‘vbc by indlvidual, on-lot septic systems. No outside xrrxgaclon
?will bo pgrwitted utflizing such wells, ascd upon 80 galloens
ipcr capita per day, 3.5 persons per dwélling,byear—rnund occu-
parcy and, SOO proposed dwelling unite, and bnéod upon a consump-
tion fnctér.of 10% through the {ndividual septic systenms,
Applicant expects the develepment to result {n maximum diveraions
of 1%.8 acre fbvr, and consumption of 15.68 acre fect por yénr.

WATER RIGRIS OWNED BY APPLICANT
7

7. Applicant cwns the following deerced water rights:

al Sacrarento Ditch, pricrity No. 81 for 1 cubfe
. v

feet per sccend for demest{c purpesss out of
Sacramento Creek, with a priority date of July
27, 1886, decrecd on May 22, 1913 by the District

Court {n aod far Pars County, Coloradn,

b ( Sacriwents Ditey, pricrity mumber 208 for 60 cubie
foet per second for frrigation purpescs cut of
Sacroaa ata Crock, with o priorite date of July
27, 13rn doecreed on Ovtsber 18, 1859 by the X)i;stj-

rict Conrd In oand for

Park County, Colorado,




prlnrity{ho. 6,'npprnprtdtion date July l 1867,
decreed October 18, 1889 by the District Court,
fn and feor Park County, Colorado.
3. Opponents clalm that a portion of the Cuireud 3T wnccf
ripht cwned by applicuant ﬂn% been abandoned to the South Platte
River by the provisinn;“of tho decree dated December 2, 1973

" in Case Ro. W-7784-74, issued by the District Court in and for

wi Water vaxcion Ko. 1. In dispute xs 10 0 acre feet nE water per.

r;vb" 0. 6 cubx; fch pcr se ond sut of 2 O cubic fect per

of [h° dtrc flﬂw rxght o[ fhc Cuiraud 3T watﬂr r(ght
.fw1§ Qrig'nxilv LOH\CVCd to L S Dcvelolacnt Company by -
James To Medowell & ans, and was l1t*r conveyed {n equal
 ;crL.oﬁs ol f beic foot pcr srﬁond from L.S. Development Company
to JJ““S L. Sheerin and James 3. Billups, Jr. The deed from L.
€. Develeopment Company to James S, Billups, dated January 22,
1976, cenveyed "1,0 c.f.s. of water decreed to thé Guiraud 3T
Biteh. .o, Together with o1l rights accruing by reason cf the
decree set forth in... Case Ne. W-7784-74...." Opponents contend
that if the 0.46 cubit feot per sccond of the 2.0 cubfc feet
pc} s§c0n¢ wiae in fact abandened, L.S. D;cclopmcnc Company could
endy convey 1,54 cubic feoet per sccomd, or only €.77 cublc feet
rer sccor! each to Shoerin and Biilups. Of the Guiraud 3T water
purshasced by Bitlups, .13 cubic feet per sccond was conveved
tn & & H Conctruction Corpany prior £y the convevarce oo 0.75
to fpplicant, Oppenents’ contention {s
En!y recvived 0,77 enbhic feet per second from
Company, his sutsequent crnveyance of 0.13 cubic
vt S & H Canstractioy Company would leave only
crend avollahle for convevance to Applicant,
feot per osevends Thas, 0.11‘cubi: feet prr

e Mndroad 3 owater right is In dispute,
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a .POrthn of thc land in @cctions 10, 12 and 15, Tcwnship 11V

"Soutn, ange 57 WOst, 6§h P. M. Prior to that tinc, thc water

' carea. His toric {rxxgltxon use of the Guiraud 3T water rights

. Q“

dfqmwwl {ssnc WO ey time, in oa sepavate prwucroLng. Si{nce .

title ro O.,u cuble feot per sccond of the sub ject CUfféQd“ff-?
wator right I8 not {n dispute, Aprlicant intends to';rééccd.with
fts Plan of Auamentatien utit{zirg the urdisputed 0.64 cubic
feer per sceond, resorving the right to seck enlargement of this
decree, upen the same terms and conditions contalned herein,
afrer resolutiog »f tﬁo nandnnmvnt Lssue,
HISTORIC UQF
10. - The decreed li"h- for thc Gulraud 3T Ditch has bcen

used since 1953 to xrlxpate native and domestic grasses on a

'rizhts w2re used to irrih1re otner landq in thc same. gcncral

‘»hzr occurrcd during the period of May through Septcm‘er. The

headgate oE the Cuiraud 3T Ditch is located on the Middle Fork
of the South Platte River, In the NE 1/4 of the KE 1/4 of
Secticn 3, Township 11 South, Range 76 Wosf of the 6th P.M.,
in Parit County, Colorado '

11. HKumcrous prior decrees of this court have established
that the histrric average Annunl consumption of water result=
ing trom the use of the Guiraud 3T water rights has been 21,825
acre fect for cach 1.0 cubic Feet por second decreed. Applicant

owns an undisputed 0.64 cubic fect per second of the Guliraud

3T water right , which yields a transferable average consumptive

use of 13.97 acre foect per year. Nence of the land irrigated by
Applicant ; portion of the Guiraud 3T Ditch water right, wihich
Wi drinJ up under a previeus decree, was subirrig$ted, and there
has been a net average reduoction of censumptive use on the lan_d/’
vremeved from irrigrtion eqal ta the 21.825 acre feet per cubfa
fout prr cecond deerecd per vear, The land has been entirely
removed fron drelaar fon aml the water to which the Gulraud 37T
headgate ts entitled has been roduced by Applicant's 0,64 cubic

foot peor sccomdy Applicant will nant trriuate or subirrigate the

The particds to this decree propuse ta TCSO[VD‘thn chane
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'iZ.;Thc C;hk cubiec foor pc} sccond of the Cuiraud 3T wucc;'
U was used, together with thé remalning portions of the 2.0
cvfcct per second Invelved in W=7784-7%, on the fo!lowingv

ts of land:

Tract A:
ATract of land located in the NWY of Section 15, Town-
ship 11 South, Range 76 West, of the 6th P.M., County
of Park, State of Colorada, lving West of Colo. State
Highway No. 9, more particularly described as follows:
- Beginning at the Wk corner of said Section 15, thence.
© NOQ degrees 32' 12'W along' the West line of said Sec- °
. tien 15, for a distance of. 921.38' to the true point.
.of beginning, thence NOO degrees 32° 12"W along said

- West line for a distance of 753.09', rhence N52 degrees '

15'00"E for a distance of 829.03' to a point on the
. Seuthwesteriy right-of-wavy of Colo. State Highway No,
9. Thence §37 degrees 45'00"E along sald R.O.W. for
a distance of 119.38' to a Highway Monument Station
532+08, thence S 37 degrees 43'00VE aleng sald R.0.W.
for a distance of 480.37', thenee § 52 dogrees 15'00"W
for a distance of 1284.4%° to a point on the West line
of said Section 15, the true poiunt of beginning. Con-
taining 14.55 acres, more or less., ALl bearings are
referunced to the centerline of Colo. State Highway
Ko. 9.

of land Tocsted in the SELX of Sectfon 9, Town-
ship 1l South. Range 76 West, of the 6trh P.M,, County
of Park, State of Gotorado, lying Westerly of Colorado
State Highway No. 9, more particularly described as
follrws: Beninning at the SE corner of sald Section

9, thence S8Y degrees 15'23"E along the South line

ef Section 10 for a distance of 317.9%9' to a point

en the Westerly rizht-of-way of Colorado State Highway
oo 9, thence N27 deprees 45700y a.ong said R.0.W.

for a distance of 1680.43' to the true point of begin-
nine, theoece leaving satd R.0.W, §52 degrecs 15'00"W
for a distance of 1075.60', to the edge of th» County
Read. thence NOO degrecs 18'36"E along said rond for

2 distance of 1234.00', thence icaving safd road $83
doarecs 35'43"E [or a distance of 78.33', thence 589
digrees 350'227E for a distance of 330.50' to a point
enothe Westerly right-cf-wayv of Colarado State Highway
gL thenee atong said R.OLYW. for the foliowing 2
cenrses s ta Lhe deft along the arc of a curve whose
delta is 02 degrees 13'00" ard whose radius Is 2915.00°
for a distanve of 112.77', thenece S$37 decgrees 45'00"E
fer 4 aistance of 601,16 to the true point of bLegin- /
ning. Contalning 14,55 acres, more or less., All bhear-
fazs are referenced to the conterline of Colorado State

Wivhueny N, 3.

f

TP




The ghove dﬂs;rihcd lnnd HJ“ hv!n '”'\vv‘d dv4 haq bocn

marked with monuments to cloarlv oclxnowt we boundarxes.,Thc

described plot has heen dried up.

PLAN OF AUGMENTATION
The source of water supply for the Foxtail P.ines devel-
te indfvidual‘on-lot wells withdrawing groundwater
ts tributary to the Middle Fork of the South Platte River
_Snu to Four Mile Creck. No outside frrigat{on will.be‘pcrmﬁttgd
ivutilizing"such wells, Wastewater disposal will be by. indivldﬁab>
'»on loc soptic <ystcms with non- cvaporative leach fields. Enforcc—f“f
VVmcnt of thc forcgoing watcr use aﬁd wﬁstcwatcr disposal provi~
|  wL11 be providcd by Applxcant throu gh the 1mposition oE
ErxctLve covcnants and thc crcatloq oE a honeo%ners aSso_f
ﬂciafion. Copxcq of thc forms of thc covchants and artlcles of
in;orporacion of the association arc attached hereto as Exhikits
A and B. V '

15. The &35!5 of the Plan of Augmentation is the replace-
ment to the stream system, from direct flow and storagé water
rights, of an amount of water cqual to the depletion to the
stream systom caused By the development's use of water. The de-
pletion causad by the dcvélopmoﬁt's usc of water will be equal
to the censunption of water withdrawn through the wells. The
biﬂrgcst porticn of the diversion will be returned to the stream
system throngh the percolation of the leach fields of the on- lot
septic systenms. 7

167t il the atondepsient Issue discussed above is
resolved, Applicant has agreed to limlt the develzpment, and
this plan fur auerentation. to 401 lots, The cstimated net dople-
ticn of the South Platte Piver and fts tributarics reeulting
fres fn-heuse uer within 451 single-Tamily dwellings §s 12,58
acre feet prr yeqar, This figure Is based on a 100% occupancy
rate of 3.5 people per unit, 3653 davs prr year, utilization of
EU pallons por pers:a per day, and allowing 10 per cent consimp-

tive use of in-house warer. Should anv »f the on-lot septic




~rowfh chc 10. cvn‘umptivc use Factor shall no lon ger be «pplt-

1953, Secticn 37-92-304. Thp estimated average cvaporation loss
from the surface of the storage facilities necessary for this
plan fer augmentation is 1.39 acre feet per year, based upon

an evaporation loss rate of 1.2 acre feet per acre over a surface
arca of 1.16 ascres. The total average annual depletion to the
stream system which will occur as a result of Applicant's de-

velepment of 40t units is 13 97 acre feet per year.

tain pvrtion of Lhe Appllcanc Guiraud aT watcer. right be lert

"u;n the dedlc.Fork ofsthc South Platte River to off:et the con—

'tu"ptx'n u:e C\pcctod“tb occur during the frrigatfon season oE
Mav chvéuah Scprember..The remaining portion of Appl[cant s
’atJSCuiraud 5T water riﬂht will be diverted through the Sacramento‘
. Ditch to Foxtall Pines Reservoirs 1 and 2, described in Para—
graph 18, or another suitable storage fac111ty, to be released
at Lho'call of the Division Enggincer when the Guiraud 3T water
is cut of‘priority during the irrigation season, May through

September, and to offsct the consumptive use expeocted during

_the nen-irrigation secason, October threugh April. There will

be approximately 5.24 acre feoet of water consumptively used by
the preposed development of 401 unics during the frrigation
scason, and there will be approximately 7.34 acre feet of water
comsumptively uscd by the develepment of 401 units during the
non-irrigaticn flason. Since the Culraud 3T Ditch did not take
water fer frrigaticn from Octobcf through April, and since the

Foxtail Pines develepuent will be using water during that time,

right. The stured wiater will then be releascd at the direction
of the Division Engincer to offscot the o -going winter depletion,

The plan requircs the follewing water rights modification:

systems later be fcundwby'the Court to JUﬁpﬁrc lu\uriant funfatc';v"

ffablc in Eurtncr prococdinqq 1n this case held pursuant to C R. S.“,f

’i17' chlacemcnt oE the deplctions will require that a cer- . .

2 portion of the right will have to be chanped to a storage s

Cag LA of SRR R AERIRE S B
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{a)

{(B)

(c)

313,;' 7

bU.F c,[;g) 0E ég

Applicant will terminate the use of the toral

0.64 cubic feet per sccomd o the Gulraud 3T water _

right for irrigation and will dovote the historic
censumption of water saved thereby to replace

the water ¢-nsuned.

0.24 cubic feet per second of the Culraud 3T wvater
right yiclding an average of 5.24 consumptive

acre feet bcr year will be left in the river at
the hoadéutc ef the Guiraud 3T bitch, which head-

gate s located on the Middle Fork of the South

'PLnttc vaer, in the NE 1/4 of the NE 1/4 of

Scction 8, Township 11 Scuth, Range 76 West of

thq 6th P.M., in Park County, Colorado, to com-

pensate for the 5.24 acre fect of irrigation

‘ soasow depletion caused by the development.

Thc point of diversion of 0.4 cubic feet per
sccond of the Guiraud 3T water right will be
changed from the headgate of the Guiraud 3T Ditch
to the headgate of the Sacrﬁmento Ditch, located
en the Sovtherly bark of Sacramento Creck in the
SE 1/4 of the NE 1/4 of Scction 36, Township 9
South, Range 78 West of the 6th P.M., Park County,
Colorade. This portion of the Guiraud 3T wator
right will be éﬁangod to a~stornge right, with

an average vearly accumulation of 8.73 acre fecot
of water, and such water will bo diverted for
sterage oﬁly during the historicz frrigation scason
of May through September. The water stored will

be releasced as ordered by the Division Engincer

to replave depletions occurring during the October

through April period, and these depletions not

Teplaced hy paragraph (A), abeve, which might

cccur when the Guiraud 3T waler right {s out of

priority during the irrigation scason,

v;()-_
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- and .c.cxuc cither the Foxtall Fine Reservolrs | and 2, to bc

Jiﬂnuéﬂ‘}. -

' Aﬁplféaﬁt'wfll::dn?iruct,ahd ﬁt ine far such storage

ilocatvd {n the N 1/’ of Section 8, Tuwnshfp 10 Souch, nangc 77
West of the 6th P;J. in Pnrx County, Colorado, cor another suit-
able sterage fncilfty approved by the Division Englncer.

19, The Court {inds thut by the firposition of the condi-
tions set forth {n these findings, a portien of the Guiraud 3T
Ditch water right may be éhnnged without adversely affecting
‘the water rights of anéiothrr nppropr{ators tn the South Platee
River Basin. The Court finds that by the in:tltution of the aug-

-“ime"tatxon plnn herein approvcd the Applicant, or its succes~"

sors and assipn<, a) uccurc pcrnits for, and use, aOl domestic

”.on-)nt wcll< to ccrvo thc proposed Foxtail Plncs dpvelopment,,ﬁ_?
witnunL aJ\crcrlv ~affecting any other water right in the South
‘Platte Rx\cr Basln. The Court finds ch1t the plan for augmenta«
tion, if opcratcd in accordance hcrcwlth, will obviate the neces-~
sity to curtail the diversiens through the wells required to
scrve the Foxtail Pines developrent. This finding shall not cre-
aréﬂany presunption of nen-injury fn the event of a rehearing
brought purSUJnﬁ to C.R.S. 1973, Scctinn 37—92-30@. Hewever,
this finding of non-injury shall be conclusive upon subsequent
s y»dificarion to extend this decree to additional wells on the
samc basis as contained in the provisions of this alan of aug-
mentation, pending the resolufion of the abandonment (ssue set
forth ipn Paragraphs 8 ard 9 herein,
' CONCLUSIONS OF LAW

20.. The change sought for a portlon of the water right
decreed to the Cuiraud 3T Ditch and‘thc construction of an aug-
mentation reserveir under the condlitions sct forth herefn will

not adversely nffect any other water right {n the South Platte },/

River Basin and may be lawfully decreced by this Court.
21,  The plan of augmentation propesed by the Applicant
Is one which is contempliat.d by law if the plan {s adiinistered

fry accoerdance with this decrcee.

-10-




Engincer may.acn*n‘qtcr the plan of JU;“vntatxon and gralt pcr-'

mits for 401 houschold use only on- lot wells, If the augm ntation'

pian, as sct forth herein, is irplemented, and {f depTetions;
resuling from the use of 401 héus:hold usa only on-lot wells are
replaced as provided herein, the State Engincer shall not curtatl
diversions threugh any of the wells.

JUDGMENT AND DECREE
IT IS5 TUHLKEFORE CRDERED, ADJUDGLD AND DECREED:

23. The plan for augmentation proposed by Applicaﬂt is
‘hereb) approved and decreed.

24, Tha right to 0.4 cubicr "eet per second out of the water
;iéht dccrecd te the Guiraud 3T Ditch is hereﬁy chﬁnged to a
$tofage right to permit storage of an averaé; of 8.73 écre feet
of water per year. Storage in Foxtall Pines Reservoirs 1 and
2 or ano*her suitable facility shall be alloued each vear when
water is chall/ available during the period May 1 to September
30 as provideé herein. -

25. 0.24 cubic feet per sccond of the Guiraud 3T right,
yielding an average of 5.24 consumptive acre feet per year, will
"be left in the river at the headgate of “he Suiraud 3T Ditch
to compensats “or 5,24 acre fret of depletions caused by the
401 wells in ~ Foxtail Pines development,

26. The wate Engineer, the Division Engineer for Water
Divisicn Ho., ] 'nd other administrative officials charged with
theé responnib! @y of administering the waters of the Guiraud
3T Ditch and the Souith Platte River shall administer the plan
for augimentaticn approved herein in the following manner:

A. During the period May 1 to September 30, a portion
of the water right decreed to the Guirawd 3T Ditch in the '/;
amount of ".24 cubic feect per second, with an eqquivalent
averige conuumptive use of 5.24 acre fect per year, will
Le lefte in the river at the heasdgate of the Guirauwd 3T

Ditch., During the same period, 0.4 cubice feet per second

-1~
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- out of thc Guiraud 3T Dxtch watcr right shall be divertcd

through tbo »acranunto Ditch [o: stor*gc to the av raqe,

extent of 8,73 acre fect per )ear.

B, During the period from October 1 to April 30 of
each water ycar, and those pcriodg between May 1 to September
30 when the Guiraud 3T water right is out of priority, the
Division Engineer shall require the Applicant, or its
successors and assigns, to‘rcléase from storage such amounts

of water, at such rntes of flo“, as are necessary to offset

_the depletlcn rc<u1t1ng from qroundwatgr divers'ons, nrt

otherwise roplaccd pursuant to this plan, such releases to be

in accordanrn w;tl the lnforﬂatlon regarding the developnent

whx;h is provided to the Divxrion hxnxneer.
C. In his determination of apvlications forjpermits

for the 401 wells, tHe State anlnoer shall not deny permits
to construct 401 houschold use onl) on-lot wells to serve the
Fextail Pines development on the grcunds of non-availability

of unapproprinted water or injury to other water rights, pro-

vided that the terms and conditicons described elsewhere in this

Decree are et

D. Each well pcrmit'issued by the State Enginecr uvnder
thie plan for sugmentation shall include as a cpndition éf
its approval that it is subjcct Lo the limlitations of the
dearee entered in this case.

E. The Etate Engincer, the Division Engineer of Water
Divi:iun‘ﬂé. 1 and their recpective subordinates shall not
curtail diverusiens throuch wells constructed under permits,
junued pursuant to this devree in order to provide water

to ot'.2r water richts, even though such we_.. otherwise ;’
7/

would ke out of priority, so long as the operation of such
wells and this augmentation plan wre implemented in accord-
ance with thiu decree.  If, in the judgrnent of the Division
Engincer, the Arplicant or its successors and ansigns will

not huve sulficicent 'water te mect the requirements of come-

-2~ . .
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ponsatiog for deplettons as they eccur thraagh che calendar

orr s rhe hvisfoon Thaineer may nu:ifv 1“\v (haL 3 dcfic—

.
.

. fvney exists, It is cxpected Lhnt the DiVLsiow EﬂgIﬁCCr !

will netify Applicant., er {ts successors and assigns, if

te cenes to bis attenticn that a deficiency may exist.

Howevery such notice shall not be a prerequisite to the
Tivisioen Engincer's atwinistration of watoer rights in accor-
darce with the priority systen, Applicant, or {ts succes- |
cors oand assione, shall have the responsibllity to obtain

verateed arounts of water or to take such other actions
. _;rc";cnuirei to assure the ccntinuation of an adgqu1te
SL};!V.Df water, for LF‘ dcvelop*cnt. Howsver ta the extent
rlkgunt. or Its qucccnsorq and n<=inns. is ever

a

unahlc to provide replacement water, as required under this.
decrer, the wells decreed hereunder shall pot be entitled
fo cperate under the protection of this plan for augmen-
ratihn,.bu: shall be subject to administration and curtafl-

»

rment in accerdance with the priority svstem, '
27, ALl subsequent lot purchasers within the Foxtall Pines
Developmanty sis herein defined, shall be beund by the terms of
the cdearce in this matter, The restrictive covenants running
with the properoy adopted at the tire of subdivision shall allow
the use of water only as permitted under this plan fer augmenta-
tion, and «hall prebhibic all other urnes. To further facilitate
the enforcerent of Lhis condition, Applicant shall form a hore-
Ounﬂ;s' associating which shwki be verprised of all lot owners
within the II"«::-:L'lil Pines dewelopment . The aswoctat{on shall
enfoercay ant wholl Do orequired by the restrictive covenants
runniny with the land pursuant to which it I« created, to enforece
the rostrictions i the tovenants, Tt will be erpoverod to be
sﬁcd e Lol ef fUs conctituent property ewners by any person
entitted to enfaree the decree tn this matter and it may In turn
suc dto canctiteent property owners to [orce compliance with

the terms hereofl, or dofn them In any enfercement procedure.

Ihe rostrictive covenants aforesaid oshadl ke filed with the

Courry eovund vnoall parties hercto, and filed Tor record In




e cQ[iZe of ch Clcrk and Pﬂcoruvr, County of Park, Colorado,'

1“c npplxcant hall in,tall nd Lhe HomQOan"rs Association

address of the person responsible for such reports to the Div

Enﬁihcer as he m y require. The form attached hereto as Exhib

¢n91b1c for coﬂul;ancn w:th the ccnd txcna of tﬁzs decree.

v the de‘elnnro“t as descrlboh in parugr 'ph 17, together with

strage Lap(C ¥y in the faci]iLics des rihed 1in paragraph lg,
to the homconnurq in said development, such transfcr by sale
or arsignnent shall be subject to the conditions of regulation

and en‘orcorent of the terns of this plan of augmentation by

as this decrec s in full foice and effect and not modified by
subsequent court decree, Applicant, or its successors and
assicns, or any sutbsequent owner of the 0.64 cubic feet per
$ccond of the Guiraud 3T water rjght utilized to replace deple-
tions occasicned Ly the wells covered by this plan shall not
“ransfer or sell this water right or in any other manner cause
this water right ;o be unovailable for the auvmentatibn plan
decreed herein.,  So lony as the transferable consumptive use is

being utilized for aug nentatlion purposces, it will be considered
ki o

to be an active water right bieing appliced to bennficial use and
net subject to abandonment deusyite thne lack of record of use
by the Waier Cemmissioner or Divicien inaincer,

& totad crnsatptive use of water resulting from use

ptic* te tHe chstructlon cf nny ve)lq on tha subject property.‘

'shall mazntaln, a suffi;xont nnmbcr of recordlng and measdrinq*
devices to ensure adcquatc administration of this plan for augnenta-
tion, rubject to the prior approval of the State Frgiacer, and shall

make such annual and other periedic reports including the name and

izion

it ¢

shall be uccd ?mr such rcpcr's until changed by the Divizieon Engincer.

A,p}lc-nt, or Lts <ULcc<Fors zZnd asqignw, will remain

the Horeowners' Association described in paragraph 27. So long

in 40Y units in the Festail Vines Cevelormeny and Lthe use of Fowtall
Pirv" Pesorvoirs 1 6 2, or other euitablo rlajaae facility approved

'by the Divisien Lngincer, rhall not cxeecd 11.07 acre feet per year,




30.- This docroe shau beco'r-a effectiva when approved by

tho Watcr Reforce, shall be recorded in the Off‘ce of the Clerk

. ."and hgcordcr fov Park County, and shall constitute a covcnént d -
‘ ' ﬁ:running with the land to be developed under the augmentation

“plan set foirth herein.

31, The State Engineer i{n the discharge of his responsi-
;.bility withvrespoct to the processing of applicatiens for per-

ts to drill 401 Household use only on-lot wells to providc domo tic

water scrvzce for the Foxtazl Pines deleopnent shall recognize the
’cxistorce and operation of this plan for augmcntation. e
‘ 32. " No diver fn shall be permitted through the 401 household

”use,only on- loL wella to be censtructed under this decree until such

tine n: Lhe npplicant shaIl haVQ constructed Foxtail Pines Reserveoirs
1 uné 2 or another suitable facility approved by the Division
erzncer to a combined caoacity of 10.0 acre feet and shall have
stcrcd 8.73 acre feet of water in said reservoirs to replace cut
of priority depletions.
3. This plan for auvgmentation for the Foxtéil Pines develop-
.menﬁ chall aéply only to 401 single family éwcil{ng units of said
devclcpmont5
‘ 34.  The Guiraud 3T water right tranzferrod te Applicant will
retain its priority date and number uhdcr this plan of augmentation.
35, The Court retains jurisdiction for a period of five

(5) year. from the date of evecution of thia decree, subject

ot

to extensicn as provided in C.LR.S. 1973, Scction 37-92-304, to

censider whether the provisions of this decroe are adequate to

S A bR A

'pruwent injury to the vested water rights. of the Objectors here- ,/
in or to cersider whother the Erovisions of this decree are ad-
ministrable s 'a; to proiect the vested water rights of others
againrst injury, .Such issues shall be ralised only upon motion

of any party and only after appropriate notice has been given

-to all other parties. The Applicant shall further have the right

to scch modificatlon of this interloculory decree pending the

resolutien of the abandontent {ssue sct forth in Paragraphs 8

e ot sab e e b S




EDJ 9 hcr;ln, to extend to addi:lonal wvlls on_thc‘sémé bas£§
as the pzov siong of this plan for auprentation, Thcnﬁpplicant
shall further hwvc the right to secek modlftcatioﬁAdE'this decren
§0 as to utilize tie Sacrasento Diteh water rights for augmenta-
tlen of additional porticns af the Foxtail Pines development,
Should Applicant net seck such medifications within five {5)
years from the dute cf cxecutieon of this decree, the application
for change of water rights and for approval of the plan of
avgmentation with respect to the 0.11 c.f.s. of disputed Cuiraud
3T water rightz aod the Sacramento Dxtch water rights shall bc

dismicscd. .

DATED this _—asf diy of _.{f :i ., 1930.

el

iyﬂunugy. tesman
Wat ey Referece,
Hat 'r Division 1

Approved as to substance and form:

@(&MOF()’ j. Z(C,Cf,,é\_

-. k‘\AlA
Attorney for Obiecror,
City and County of Denver,
acting by and Lhrou'H its

Board of Water Cownmissitners
et Z
Roberc 1T TIbGals S5
Attorney for ObJCC'é?/ ‘

(7. :ylZZZAJL

,,_ <

AINID L.7Stoinsars
Atturn“v for Ubjector,
Central Colorada Water
Conscrvancy Distrfct

Al — "

BaoTd T harvisem '_"
. Attorncy for Objector, Zuum, Lid | sweeeseor 1o
_Kckance Corporation

[
d 5/1)

Ne—ropit s L il [t Sf{/

Connfe Lo Fetoroon

Attorney Ceneral's Cfiffce for Objector,

The State of Colorado by aod through

The Colcrndo Hater Conscrvation Board
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N 4 L. Broadhurst .»¢ /59
Atorney for Objector,
City of Thornton

T.E. 'aébouéa :rbs_j‘
Attorney for Objectdr,
John

'1 JogEph A, Cope
" Attoroey for Applican},
‘__Fairplay Four Mile ek, Ltd.

THE COURT DOTH FIND NO PROTEST WAS FILED IN THIS MATTER.

" THE FOREGOING RULING IS CONFIRMED AND IS HEREBY MADE THE JUDG-
MENT AND DECREE OF THIS COURT.

DATED: ﬂ/ /o’?l /f"f’f’

Judge Robert A. Behrman1‘—5-—-—f—_——“
Water Judge,

Water Division No. 1
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